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标准与专利的本质冲突
Substance Conflict between Standard and Patent

 标准：为了社会总体利益——公权
Standard: for overall interests of society—Public Right

 免费：free from royalty
 IBM PC, USB

 TCP/IP,HTML,XML Schema
 ISO：RAND（Reasonable  and Non-discrimination）

 专利：保护发明人的利益——私权
Patent: for the interests of inventor—Private Right

 专利是基于人类公共知识的
patent is based on public knowledge of mankind

 专利只有使用才有价值
patent has the value only if used

 现实：当实施标准必然涉及到的专利时
Reality:  patent inevitably involved upon carrying out standards

 RAND不Reasonable 
RAND is unreasonable
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MPEG 专利池
MPEG Patent Pool

 MPEG（Motion Picture Experts Group）即 ISO/IEC 

JTC1 SC29/WG11, 1988年成立

MPEG (Motion Picture Experts Group), namely ISO/ 
ISO/IEC JTC1 SC29/WG11 established in 1988

 MPEG LA:  专利代理公司，1996建立，代理的第一个专利
池是MPEG-2标准的专利池，其后也建立了其他专利池

MPEG LA: patent agent company established in 
1996, the first patent pool acted by it is a patent 
pool of MPEG-2 standards, afterward it established 
other patent pools
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MPEG专利池的问题
Problems of MPEG patent pools

 随着标准的换代，专利授权价格迅速增长

With appearance of new-generation standards, the price of patent license quickly 
increased

 更多专利希望进入标准more patents are willing to enter into standards

 更多专利因为标准而生more patents appear for standards

 标准复杂度提高（部分复杂性是不必要的）

standards become more complicated (some complexity is unnecessary)

 从MPEG-2专利池几乎覆盖所有专利到只能覆盖少部分专利

MPEG-2 patent pool covers patents from a small number to almost all

 标准应用步伐减缓

application of standards becomes slow

 MPEG-2 1994年颁布，1996年出现产品，1997年数字电视应用

MPEG-2 issued in 1994, products appeared in 1996, digital TV application in 1997

 MPEG-4 1998年颁布，现在还没有大规模应用，新标准MPEG-4 AVC/H.264、AVS开
始进入市场

MPEG-4 issued in 1998, no large-scale application at present, new standard 
MPEG-4 AVC/H.264, AVS begin entering into the market
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MPEG专利池的深层原因
Underlying reasons of MPEG patent pools

 当前国际标准和知识产权的“割裂三段论”

―split-up three parts‖ in present international standards and IPR

标准制定→RAND →专利池→收费政策→产品/服务

formulate standards→RAND→patent pool→products/services

 ISO/IEC/ITU知识产权政策: ISO/IEC/ITU IPR policies:

 RAND (合理非歧视原则)  RAND (including non-discrimination principle )

 什么价格是合理? What price is reasonable?

 结果：RAND为很多不太必要的专利打开了标准大门

Result: RAND opens its door for many unnecessary patents

 一些专利权人等着从标准渠道谋取暴利或待价而沽 Some patentees attempt to get 
benefit on profiteering or hoarding through the standards channel

 建立专利池越来越难 establishing the patent pool become more difficult

 专利池定价越来越难 pricing the patent pool becomes more difficult 

 工业界不敢采用专利许可政策不清晰的标准 the industrial sector does not dare to 
adopt standards under the unclear patent license policy
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如何处理标准中的知识产权问题
How to solve IPR problems in standards

能否找到一种新模式？

Can find a new model?

 防止这种分裂趋势
to prevent this trend of split-up

 促进实施国家和国际标准
to promote the implantation of national and international 
standards

 协助产业链和谐发展
to assist the harmonious development of industrial chain
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AVS知识产权政策(IPR Policy)
IPR policy of AVS(IPR Policy)

 平衡技术和知识产权
 Balance between technology and IPR

 平衡标准和专利
 Balance between standard and patent

 平衡公益和私利
 Balance between public interest and private 

interest
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AVS知识产权组(IPR Subgroup)
IPR subgroup of AVS (IPR Subgroup)

 Experienced members:经验丰富的成员
 Patent Attorneys 专利律师
 Technical Experts 技术专家
 Contract Attorneys 处理合同的律师
 Previous experience in setting up patent pools 具有建立专利池

相关经验的成员
 Members are from:成员来自

 Asia 亚洲，Europe 欧洲，North America 北美
 Huawei,SVA, Broadcom, IBM, Intel, Matsushita/Panasonic, 

Microsoft, Nokia, Sony, Sun Microsystems, Samsung, …

 Members represent: 成员代表了
 Consumer Electronics  消费电子产品界
 Information Technology 信息技术界
 Microelectronics微电子产业界
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AVS知识产权策略
IPR Strategy of AVS

 会员 Member:
 加入工作组需要选择缺省缺省许可模式

To enter into the Workgroup needs to choose the default-license model

 选项：RAND免费，AVS专利池，RAND
Options: RAND free from royalty, AVS patent pool, RAND

 提案时披露潜在专利及申请，可选择更优惠的许可
Disclose potential patent and application upon proposal, could choose more 
favorable license

 工作组Workgroup：
 综合技术贡献度和许可意向决定是否采纳提案

Determine whether to adopt the proposal in consideration of technical 
contributions and license intent

 优先采纳公开、免费技术和同意入池专利
Adopt the patent published, free from royalty and agreed into pools in the 
first place

 成套的法律文档做保障
To protect through sets of legal files
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AVS专利池组织结构
organisational Structure of AVS Patent Pool
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AVS专利池管理委员会
AVS Patent Pool Administration Board

 与AVS工作组的桥梁
The bridge of AVS Workgroup
 《AVS工作组知识产权政策》

IPR Policy of AVS Workgroup

 《关于AVS专利池管理的建议性规定》
Advice provisions on AVS Patent Pool Administration        

 《关于AVS专利池许可的建议性规定》
Advice provisions on AVS Patent Pool License

 （可从AVS工作组网站下载）
(available to the website of AVS Workgroup )

 AVS专利池管理委员会(19人)
AVS Patent Pool Administration Board (19 persons)

 政府专家代表(5名)——公众利益
government representatives (5 persons)-- on behalf of public interests

 企业用户代表(6名)——标准实施者利益
enterprise user representatives (6 persons)— on behalf of standard regulator’s interests

 专利权人代表(6名)——技术发明者利益
patentee representatives (6 persons)– on behalf of inventor’s interests 

 AVS工作组组长——贯彻AVS IPR政策(无投票权)
the head of AVS Workgroup– carry out AVS IPR Policy (non-voting)

 AVS专利池管理中心主任——执行者(无投票权)
the director of AVS Patent Pool Administration Center – executor (non-voting)



AVS专利池管理中心(PPA)
AVS Patent Pool Administration Center (PPA)

 由AVS牵头单位中科院计算所与信产部情报所联合发起成立

was co-sponsored and established by the leading units ICT and ETIRI

 在民政部门注册的非营利组织

is a non-profit organisation registered before the department of civil 

affairs       

 在AVS专利池管理委员会指导下，负责AVS标准专利池的具体运营机构

is responsible for operations of AVS standard patent pool under the 
guidance of AVS Patent Pool Administration Board

 建设运营中国第一个专业的专利池管理中心

establish and operate the first professional patent pool administration 

center

 提供“一站式”专利授权服务

provide ―one-stop‖ patent license service

 打造中国领先的标准知识产权服务平台

establish China’s leading standard IPR service platform
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AVS专利池管理中心的职责
Duties of AVS Patent Pool Administration Center
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 发现和寻求可能的被授权者和专利池成员

to find out and seek any possible licensee and members of patent pool

 管理专利池成员的资格，包括选择专利池独立评估专家，做好专利池独立评估专家和专利池成
员及潜在专利池成员的沟通协调工作等

to manage the qualifications of members of patent pool, including choose 
independent assessment experts of patent pool, communicate and coordinate 
among experts, members and potential members of patent pool, etc

 为准备和修改专利池许可文件提供帮助

to assist for preparation and amendment of patent pool license documents

 在专利池许可谈判、许可执行和许可管理方面为潜在专利池用户提供协助

to assist potential members of patent pool during the negotiation, enforcement 
and administration in respect of patent pool license

 按照专利池成员同意的协议，收取、汇报和分发专利费

to charge, report and allocate the royalty according to the agreement accepted by 
members of patent pool

 对专利池成员提供市场对专利授权项目运行情况的反馈

to provide the feedback of the patent license program for members of patent pool

 对专利池成员的专利实施和保护提供尽可能的帮助

to try its best to assist members for the patent execution and protection
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AVS专利池许可原则
Principles of AVS Patent Pool License

 公平非歧视性原则

fair and non-discriminatory

 专利许可模式简易可行的原则

simple and feasible model for patent license 

 仅对编、解码器收费

only charge for encoder and decoder

 一次性收费

one-time charge

 不向运营商收费

operator free of charge

 有竞争力的许可费用原则

competitive royalty 

 在中国境内执行1元人民币许可费用的原则

charge for RMB 1 as the royalty in China



AVS专利池管理原则
Principles of AVS Patent Pool Administration

 包容原则

inclusion

 诚实信用原则

good faith

 自愿原则

voluntary

 非排他授权原则

non-exclusive license
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AVS专利池独立评估
Independent assessment of AVS patent pool

 2005年9月PPA启动了AVS专利池独立评估专家的选拔工作

PPA started to select independent experts for AVS patent pool assessment in September 2005

 向12家重点候选对象和50余家国知局推荐的涉外专利代理机构发出邀请，其中包括国际知名法官、业
内知名专家、律师和专利代理人。

invite 12 major candidates and more than 50 foreign-related patent agencies 
recommended by SIPO, including international famous judges, well-known industry 

experts, lawyers and patent agents. 

 2005年10月成立了由专利池管委会委员组成的专家选拔小组，审议通过了AVS专利池的独立评估体系，并选
举出了AVS专利池独立评估专家和复评专家。

established a selection team composed by Patent Pool Administration Board in October 2005, 
examine and approve the independent system for AVS patent pool assessment, and select 
independent experts of AVS patent pool assessment and experts of reviewing. 

 AVS专利池评估专家均极其专业且威望甚高，能够对AVS专利池的独立评估做出公平、公正的判断，并
吸引潜在专利权人提交评估，将其专利加入AVS专利池。

all AVS experts are professional and have high reputation, who can assess independently 
and make fair and impartial judgments, as well as attract potential patentee to apply for 
assessment, thereby put the patent into the AVS patent pool.

 目前已完成两批批独立评估。

completed two independent assessment till now. 

 提交独立评估申请的所有专利持有人均保证诚意加入AVS专利池并依诚实信用原则参加相关许可谈判。

any applicant who files independent application shall promise join the AVS patent pool in good 
faith and participate relevant license negotiation in good faith. 
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AVS专利池进展
Progress of AVS patent pool

 2008年信产部相关领导为了快速推动AVS标准产业化，给予了AVS专利池管理中心大力扶持，
由电子科技情报研究所与中科院计算所作为管理中心的共同举办者来合作推动相关工作。

In order to quickly promote the industrialization of AVS standard, the Ministry of 
Industry and Information Technology of PRC give AVS Patent Pool Administration 
Center strong supports, the ETIRI and ICT make a lot of efforts to co-sponsor 
and establish PPA in 2008.

 目前AVS与地面数字电视信道标准的处置方式相同，在工信部的专业部门知识产权中心具体运
作，工信部知识产权中心主任赵天武兼任AVS专利池管理中心主任。

The working method of AVS is the same as that of terrestrial digital TV channel 
standard at present, a particular department under the IPR Center of MIIT is 
responsible for its operation, and the director of IPR Center of MIIT- Zhao Tianwu 
is also the director of AVS Patent Pool Administration Center.

 AVS专利池已经完成多轮标准必要专利的独立评估, 正在确定最终的法律文档。

AVS patent pool has independently assessed the necessary patent of standard 
several times, and is determining final legal documents. 

 持续的电话、邮件讨论和1-2个月即召开一次面对面的专利权人大会，探讨解决其中的疑难问
题。

with ongoing phones, e-mail discussions and face-to-face patentee conferences 
convened once in 1-2 months, to discuss and solve difficult problems therein.
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Niu Zhaohui
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